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by deleting all language after the enacting clause and by substituting instead the following:

SECTION 1. Tennessee Code Annotated, Section 63-6-101(a), is amended by

substituting the word "twelve (12)" for the word "ten (10)" in the first sentence, and by

substituting the word "three (3)" for the word "one (1)" in subsection (a)(2) and by

changing the singular references of one consumer to the plural reference in the rest of

the subsection, and by adding the following as a new subsection (a)(4):

( ) The board is authorized to issue advisory opinions to any affected

person regarding any matters within the board's primary jurisdiction. Any dispute

regarding an advisory opinion may, if the board chooses to do so, be resolved

pursuant to the declaratory order provisions of § 4-5-223.

SECTION 2. Tennessee Code Annotated, Section 63-6-101, is amended by

adding the following as new subsections (c) and (d):

( ) Notwithstanding any provision of the law to the contrary regarding

personnel, finances, office space, hardware and supplies, the board is authorized

to establish the qualifications for, annually set the compensation to be paid to,

and, in its reasonable discretion, employ by and through personal services

contracts, and have complete authority over the retention or dismissal of and

provide for office space, equipment and supplies as necessary for a licensed

physician to serve as a full-time medical director and a licensed attorney to serve

as general counsel to assist the board in its administrative duties. The medical

director's duties shall be as prescribed by the board and include rendering initial
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licensure determinations, and complaint disposition determinations in

consultation with board investigators and the health related boards office of

general counsel. The board's general counsel shall act in an advisory capacity

with the board, and the board shall be such attorney's sole client for purposes of

the code of professional responsibility.  The responsibilities of the general

counsel shall be as prescribed by the board and include providing legal advice

and services to the board, its members, and its employees as such service or

advice relate to the conduct of the board's statutorily authorized business

pursuant to this chapter; provided, however, that such attorney shall not litigate

or prosecute administrative disciplinary contested case hearings or be involved in

the administrative disciplinary process or assume advisory duties toward any

employee of any other department of state government. Both the medical director

and general counsel shall be employed as executive services employees under

the auspices of the department of health, and be solely responsible to the board.

( ) The board may similarly retain hearing officers or designees to hear

contested cases. The board may further retain all necessary personnel to

conduct mediation and arbitration of disciplinary matters, and up to six full-time

investigators who have a minimum of a baccalaureate degree in a health related

field to review and investigate complaints received by the board and any matters

that fall within the board's jurisdiction.



AMENDMENT NO.________________

_______________________________________
Signature of Sponsor

AMEND Senate Bill No. 2528* House Bill No. 2572

- 3 - 01412192

FILED
Date  _____________

Time _____________

Clerk  ____________

Comm. Amdt. ______

__________________

SECTION 3. Tennessee Code Annotated, Title 9, Chapter 4, Part 2, is amended

by adding the following as a new appropriately numbered section which shall read as

follows:

(a) There is created within the general fund a special agency account to

be known as the board of medical examiners fund.

(b) All moneys collected by the board of medical examiners established

pursuant to Title 63, Chapter 6, Parts 1 and 2, shall be deposited to the board of

medical examiners fund and distributed in accordance with Title 63, Chapter 6,

Parts 1 and 2. On the effective date of this act, the commissioner of finance and

administration shall transfer such moneys as are in the separate account

established for the board of medical examiners pursuant to § 63-1-137, to the

board of medical examiners fund created by this act for the sole and exclusive

use of the board during implementation and future administration of the

provisions of this act and the provisions of Title 63, Chapter 6.

(1) There shall be no reversion or appropriation of any moneys

existing in the board of medical examiners fund to the general fund or any

other fund at any time, for any purpose without authorization of the board.

(2) Funds remaining in the board of medical examiners fund at the

end of any fiscal year shall remain available for expenditure in

accordance with the provisions of this act and Title 63, Chapter 6.
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(c) An annual appropriation is hereby made of such amounts, as certified

as the board's annual budget from the president of the board to the

commissioner of finance and administration, from the board of medical

examiners fund created by this act as are necessary to fund the board's annual

administration of the provisions of this act and Title 63, Chapter 6.

SECTION 4. Tennessee Code Annotated, Section 63-6-104, is amended by

deleting subsection (b)(2) in its entirety and substituting instead the following new

subsections (b)(2) through (6):

(2) The board shall pay all moneys received by it into the state treasury.

Such moneys shall be deposited by the commissioner of finance and

administration into the board of medical examiners fund created pursuant to

Section 3 of this act. The moneys of that account are to be disbursed solely for

the purpose of payment for the rents, salaries, per diem, equipment, items,

services, travel and other obligations authorized by this chapter. Receipts of the

board, deposits to, and payments made from such account shall not be deemed

receipts, deposits to, or payments made from the general or other state general

revenue funds, but are receipts, deposits to, or payments made from a separate

dedicated fee generated account, the funds of which are derived from fees

charged of medical licensees or applicants and used solely to support board

operations, functions, and travel and for no other purpose. Funds remaining in
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the board of medical examiners fund at the end of any fiscal year shall remain

available for expenditure in accordance with the provisions of this chapter.

(3) An annual appropriation is hereby made of such amounts, as certified

as the board's annual budget from the president of the board, or the president's

designee, to the commissioner of finance and administration, from the board of

medical examiners fund created by this act as are necessary to fund the board's

transition, implementation, and annual administration of the provisions of this act

and this chapter.

(4) The board may include in its annual budget certification such amounts

as are necessary to fund in the department of health, a full-time medical director,

an executive director, a general counsel, six (6) investigators, and two (2) legal

secretaries, to support the board's -administrative duties and the department of

health office of general counsel in the review, preparation, and prosecution

and/or settlement of only board of medical examiner disciplinary actions. If a

specific job classification for legal secretaries comparable to similarly titled jobs

in the private sector do not currently exist within the department of personnel, the

department of personnel shall create such classification; and

(5) The board is authorized, through its executive director, to utilize

existing resources within the state government and/or to enter into such contracts

as are necessary to effectuate the provisions and intent of this act.
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(6) Any rules required to be promulgated to effectuate the provisions of

this act may be promulgated as public necessity rules pursuant to, and according

to the conditions of, § 4-5- 209.

SECTION 5. Tennessee Code Annotated, Section 63-6-204(a)(1), is amended in

subsection (a)(1) by inserting the word and punctuation "diagnose," between the words

"to" and "treat".

SECTION 6. Tennessee Code Annotated, Section 63-6-209, is amended in

subsection (a) by deleting the words "by the division as directed", and is further

amended by adding the sentence "The board shall also issue to such applicant a

certificate of registration signed by the executive director of the board, which certificate

shall recite that the person is duly registered for the years specified.", and is further

amended in subsection (b) by inserting the words "and special licenses based upon

licensure in another state for the limited purpose of authorizing the practice of

telemedicine" between the words "licenses" and "to" in the second sentence of that

subsection, and is further amended by adding the following as new appropriately lettered

subsections:

( ) Any certificate of registration issued by the board shall contain the

name of the person to whom it is issued, the address of the person, the date and

number of the license, and such other information as the board deems

necessary. The address contained on this certificate of registration shall be the

address of the licensee where all correspondence and renewal forms from the
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board shall be sent, during the two (2) years for which the certificate of

registration has been issued, and shall be the address deemed sufficient for

purposes of service of process.

( ) Any licensee whose address changes from the address contained on

the registration certificate shall, within thirty (30) days thereafter, notify the board

of the address change. Upon receipt of notification, the board shall issue, without

additional fee, a new registration certificate to the licensee for the new address.

SECTION 7. Tennessee Code Annotated, Section 63-6-210, is amended by

deleting the language of that section in its entirety and substituting instead the following

new language:

(a) Each person licensed to practice medicine in this state shall biennially,

pursuant to the renewal system established in compliance with subsection (b),

apply to the board for a renewal of licensure and shall pay a renewal fee as set

by the board. Each application shall be made on a form to be furnished by the

board and sent to such licensee well in advance of the scheduled renewal date.

The board shall in its discretion, absent receipt of derogatory information, renew

licensure upon application made in due form and upon payment of all required

fees and issue a new biennial registration certificate.

(b)(1) There is hereby authorized the establishment of a system of license

renewals at alternative intervals that will allow for the distribution of the license

workload as uniformly as is practicable throughout the calendar year. Licenses
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issued under this renewal system are valid for twenty-four (24) months, and shall

expire on the last day of the last month of the license period. However, during

any transition period, or at any time thereafter when the board shall determine

that the volume of work for any given interval is unduly burdensome or costly,

either the licenses or renewals, or both, may be issued for terms of not less than

six (6) months nor more than eighteen (18) months. The fee imposed for any

license under any renewal system for a period of other than twenty-four (24)

months shall be proportionate to the biennial fee and modified in no other

manner, except that the proportional fee shall be rounded off to the nearest

quarter of a dollar (25 cents).

(2) No renewal application will be accepted after the last day of the month

following the license expiration date under the renewal system implemented

pursuant to this subsection. In the event a person fails to timely apply for renewal

of licensure as provided herein, that person's license shall be processed for

administrative revocation pursuant to a notice issued to the person, by certified

mail, return receipt requested at the address specified on the person's

registration certificate, offering an opportunity for a hearing. When any person

practices medicine pursuant to a license that has not been timely renewed, such

conduct shall not be considered to be the practice of medicine without a valid

license, until such time as the board takes action to administratively revoke the

person's license for failure to renew.
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(c) Any person who fails to timely renew licensure and whose license is

administratively revoked as provided herein, may seek licensure reinstatement

from the board. The board, in its sole discretion and absent receipt of any

derogatory information, may reinstate the license upon good cause being shown,

and upon payment of all past due renewal fees, and upon the further payment of

a late renewal penalty as set by the board, and the further compliance with

whatever other reasonable conditions are deemed necessary by the board.

(d) Any person licensed to practice by the provisions of this chapter, who

has retired or may hereafter retire from practice in this state, shall not be made to

register as required by this chapter if the person shall file with this board an

affidavit of retirement form furnished by the board. The affidavit shall state the

date on which the person retired from practice and such other facts as shall tend

to verify such retirement as the board shall deem necessary. If the person

thereafter wishes to reenter practice in this state, the person shall apply for

licensure reactivation with the board, pay a reactivation fee as set by the board,

and shall meet such other reasonable requirements as may be deemed

necessary by the board.

(e) The board shall have the authority to create a renewable inactive

licensure status, as it deems appropriate upon payment of an appropriate fee

assessment and compliance with requirements established by the board, for

those licensees who actively practice medicine in a state other than Tennessee.
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SECTION 8. Tennessee Code Annotated, Section 63-6-213, is amended in

subsection (a) by inserting the words and punctuation ", through the board's investigative

employees," between the words "board" and "shall", and is further amended by adding

the following new subsections (c), (d), and (e):

(c)(1) The board may, through the office of general counsel, petition any

circuit or chancery court having jurisdiction over any person within this state, who

is practicing medicine without a license or in violation of a restriction or condition

placed upon a license regardless of whether such practice resulted from a

license being restricted, conditioned, denied, or because a license has been

suspended or revoked by action of the board, or any other reason, to enjoin such

person from conducting or continuing to conduct the unlawful practice of

medicine within this state.

(2) Jurisdiction is conferred upon the circuit and chancery courts of this

state to hear and determine all such causes as equity causes and are authorized

to exercise full and complete jurisdiction in these injunctive proceedings. Nothing

in this section shall be construed as conferring criminal jurisdiction upon any

court not now possessing such criminal jurisdiction, nor shall any such court, as

an incident to the injunctive proceedings herein authorized, have the power to

assess criminal penalties.

(d)(1) With respect to any person required to be licensed, permitted or

authorized by the board, the board may assess a civil penalty against such
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person in an amount not to exceed one thousand dollars ($1,000) for each

separate violation of a board statute, rule or order. This section is specifically

intended to give jurisdiction to the board over persons who are not licensed

pursuant to this chapter but who are practicing medicine and those who are

licensed but are practicing medicine in violation of a restriction or condition

placed on their licenses, or who are practicing after their licenses have been

revoked or suspended by action of the board.

(2) The board shall by rule establish a schedule designating the minimum

and maximum civil penalties that may be assessed under this section. In

assessing civil penalties, the following factors may be considered:

(A) Whether the amount imposed will be a substantial economic

deterrent to the violator;

(B) The circumstances leading to the violation;

(C) The severity of the violation and the risk of harm to the public;

(D) The economic benefits gained by the violator as a result of

noncompliance; and

(E) The interest of the public.

(3) Civil penalties assessed pursuant to this section shall become final

thirty (30) days after the date a final order of assessment is served.
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(4) If the violator fails to pay an assessment when it becomes final

following any appeals, the board, through its counsel, may apply to the

appropriate court for a judgment and seek execution of such judgment.

(5) Jurisdiction for recovery of such penalties shall be in the chancery

court of Davidson County, or the chancery court of the county in which all or part

of the violations occurred.

(6) All sums recovered pursuant to this section shall be paid into the state

treasury.

(e) The board shall retain rulemaking authority to adjust how its contested

case docket is administered in order to provide for the efficient and orderly

disposition of contested cases. This authority may include rulemaking the setting

of reasonable limitations on deadlines for case settlements, and whether several

contested cases are set on each meetings' docket of business.

SECTION 9. Tennessee Code Annotated, Section 63-6-214, is amended in

subsection (a)(4) by inserting the words and punctuation", including but not limited to,

informal settlements, private censures, and warnings," between the words "licensee" and

"as", and is further amended in subsection (b) by moving the word "and" from the end of

item (18) to the end, after the semicolon, of item (20), and is further amended by deleting

the periods at the ends of items (19) and (20) and replacing them with semicolons, and

is further amended by adding, as a new appropriately numbered item, the sentence "

()Practicing medicine without a license issued by the board or on a license that has been
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revoked or suspended by the board, or practicing in violation of any restriction or

condition placed upon a license by the board.", and is further amended in subsection (g)

by deleting the first sentence and substituting instead" For purposes of actions taken

pursuant to subdivisions (b)(4), (12) and (13) or any other subsection in which the

standard of care is an issue, any Tennessee licensed physician serving as a board

member, hearing officer, designee, arbitrator or mediator is entitled to rely upon his or

her own expertise in making determinations concerning the standard of care and is not

subject to voir dire concerning such expertise.", and is further amended by adding the

following new subsections lettered (h), (i), (j), (k) and (l):

(h)(1) All materials, documents and other matters relating to, compiled or

created pursuant to an investigation conducted by the board's investigators

against any health care practitioner under the board's jurisdiction, shall be

exempt from the public records act until the filing of a notice of charges. After the

filing of a notice of charges, only the information and those materials and

documents upon which the charges are based are available for disclosure under

the public records act. Provided, however, the identifying information of the

following, as well as all investigator created documents and reports, shall remain

confidential at all times unless and until introduced in the proceedings:

(A) A complainant;

(B) Any witness who requests anonymity;

(C) A patient;
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(D) Medical records.

(2) This section does not modify or limit the prehearing discovery

provisions set forth in the uniform administrative procedures act, compiled in title

4, chapter 5, part 3.

(i)(1) The board may utilize one or more screening panels in its

investigative and disciplinary process to assure that complaints filed and

investigations conducted are meritorious and to act as a mechanism for diversion

to professional peer review organizations and/or impaired professionals

associations or foundations those cases which the board, through established

guidelines, deems appropriate; upon diversion, such entities shall retain the

same immunity as provided by law for the board;

(2) The screening panels shall consist of as many members as the board

directs, but shall include at least one (1) but no more than three (3) licensed

physicians, who may be members of the board or may serve either voluntarily or

through employment by or under contract with the board;

(4) The activities of the screening panels, and any mediation or arbitration

sessions shall not be construed as meetings of an agency for purposes of the

open meetings act and to the extent required by subsection (h)(3) shall remain

confidential. The members of the screening panels, mediators, and arbitrators

have a deliberative privilege and the same immunity as provided by law for the

board, and are not subject to deposition or subpoena to testify regarding any
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matter or issue raised in any contested case, criminal prosecution, or civil lawsuit

which may result from or be incident to cases processed before them.

(j) Notwithstanding any provision of the uniform administrative procedures

act to the contrary, hearing officers or designees employed pursuant to contract

or serving voluntarily or as employees of the board are authorized to, and may

hear board mediation, arbitration, or disciplinary contested cases, but may not

issue final orders in contested case matters. Notwithstanding any of the

provisions of §§ 4-5-314 and 4-5-315, which may be or are inconsistent, such

hearing officers or designees may only issue findings of fact and conclusions of

law which shall be referred directly to the board or a duly constituted panel

thereof for final action. The board or duly constituted panel, after hearing

testimony and arguments from both parties regarding the appropriate disciplinary

action and, if allowed by the board, arguments on any controversy raised by the

hearing officer's or designee's order, shall issue a final order to include the

imposition of what, if any, disciplinary action is deemed appropriate. Only the

board or a duly constituted panel thereof shall have the authority to issue final

orders which dispose of a pending contested case regardless of whether the

issues resulting in the dispositive action are procedural, substantive, factual or

legal. If a hearing officer or designee is not available when a contested case, or

any motion filed therein requiring action, is ready and scheduled to be heard or

fails to timely prepare findings and conclusions pursuant to board established
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guidelines, the board or a duly constituted panel thereof may rule on the motions

and/or hear the contested case or utilize the record compiled before the hearing

officers or designees and prepare its own findings of fact, conclusions of law and

then issue a final order. With regards to findings and conclusions issued by the

hearing officer or designee, or any mediator or arbitrator, the board or any duly

constituted panel thereof which reviews the case may do any of the following:

(1) Adopt the hearing officer's, designee's, mediator's or arbitrator's

findings of fact and conclusions of law, in whole or in part; or

(2) Make its own findings of fact and conclusions of law, based solely on

the record and the expertise of the members of the board or panel, in addition to

or in substitution of those made by the hearing officer, designee, mediator or

arbitrator; or

(3) Remand the matter back to the hearing officer, designee, mediator or

arbitrator for action consistent with the board or panel findings and conclusions in

the matter; or

(4) Reverse the hearing officer's, designee's, mediator's or arbitrator's

findings and/or dismiss the matter entirely.

(k) The board retains jurisdiction to modify or refuse to modify, upon

request of any party, any of its orders issued pursuant to this section in

compliance with procedures established by the board. The Board, pursuant to

duly promulgated rules may, whenever a final order is issued after a disciplinary
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contested case hearing which contains findings that a licensee or other person

has violated any provision of this chapter, assess the costs directly related to the

prosecution of the case against the licensee or person.

(l) Any elected officer of the Board, or any duly appointed or elected

chairperson of any panel of the board, or any screening panel, and any hearing

officer, designee, arbitrator or mediator shall have the authority to administer

oaths to witnesses, and upon probable cause being established, issue

subpoenas for the attendance of witnesses and the production of documents and

records.

SECTION 10.  If any provision of this act or the application thereof to any person

pr circumstance is held invalid, such invalidity shall not affect other provisions or

applications of the act which can be given effect without the invalid provision or

application, and to that end the provisions of this act are declared to be severable.

SECTION 11.  This act shall take effect upon becoming a law, the public welfare

requiring it.


